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TATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

OFFICE OF THE JUDGES OF COMPENSATION CLAIMS 
MIAMI DISTRICT OFFICE 

 
Charles Clifton, 
     Employee/Claimant, 
 
vs. 
 
Ring Power Corp. Pompano Beach / Crane 
Divisions/FWCIGA/Florida Workers 
Comp Guaranty Association, and USIS, 
     Employer/Carrier/Servicing Agent. 
__________________________________/ 

  
 
OJCC Case No.  12-005235MAM 

 
Accident date: 7/29/2011 
 
Judge: Mark Massey 

   
FINAL COMPENSATION ORDER 

 
 This cause came for hearing before the undersigned Judge of Compensation Claims on 
March 18, 2014.  Present and representing the claimant was Bram Gechtman, Esquire.  Present 
and representing the employer/carrier was Suzanne Gutierrez, Esquire.  The subject of the 
hearing was a petition for benefits filed August 7, 2013. 
 
Stipulations of the parties 
 
 The parties agreed that the date of accident is 07/29/11; that venue properly lies in 
Miami-Dade; that there was an employer/employee relationship on the date of accident; that the 
employer had workers’ compensation coverage in effect on the date of accident; that the accident 
and resulting low back injury were accepted as compensable; that timely notice of the accident 
was provided; that timely notice of the final hearing was provided; that the undersigned has 
jurisdiction over the parties and the subject matter; and that the AWW is $1244.35 (plus $83.00 
for health insurance). 
 
Claims 
 
 Claimant claims entitlement to permanent total disability (PTD) and permanent total 
supplemental benefits from 07/23/13 to the present and continuing, along with penalties, interest, 
costs and attorney’s fees. 
 
Defenses 
 
 Employer/carrier defend on the grounds that the claim for PTD and supplemental benefits 
was not ripe, due or owing as of the date the petition was filed; that claimant has not yet reached 
overall MMI; and in the alternative, the claimant is capable of work in at least a sedentary 
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capacity within a 50 mile radius of his home; and that fees are not due or owing.  (The defenses 
of MCC and apportionment were withdrawn). 
 
Judge’s Exhibits 
 

1. Uniform Pre-Trial Stipulation and Pre-Trial Compliance Questionnaire dated 11/13/13. 
 
Joint Exhibits 
 

1. Deposition of Dr. Neil Schechter taken 11/26/13 (filed 2/18/14). 
2. Deposition of Cathy Vunk taken 1/28/14 (filed 3/24/14). 

 
Claimant’s Exhibits 
 

1. Vocational Assessment report of John Roberts filed 3/18/14. 
 
Employer/Carrier’s Exhibits 
 

1. Deposition of Dr. Donshik taken 2/18/14 (filed 2/26/14) 
2. Deposition of claimant taken 5/23/12 (filed 1/15/14) 
3. Deposition of claimant taken 1/24/14 (filed 3/12/14) 
4. Payout Ledger (filed 3/13/14 as #51) 
5. Motion to Admit Medical Records filed 1/16/14 and all medical records attached thereto 

(and revised Motion to Admit filed 1/31/14) 
6. Vocational Assessment report of Bill England (filed 3/13/14 as #3) 

 
Judicial Notice taken 
 
 Per the request and agreement of the parties, the undersigned takes judicial notice of the 
OJCC docket including but not limited to all items included in E/C’s Notices of Filing dated 
1/31/14 and 3/13/14. 
 
Witnesses 
 
 The following witnesses testified at the hearing: Cathy Vunk (claims adjuster, by 
telephone); John Roberts (claimant’s vocational expert); Bill England (E/C’s vocational expert); 
Dr. Donshik (by telephone as a PROFFER, without the presence of the undersigned); and 
Charles Clifton (claimant). 
 

FINDINGS OF FACT 
 

 I accept the foregoing stipulations of the parties as true and correct and hereby 
incorporate them by reference as findings of fact. 
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 After careful consideration of the evidence and testimony presented, after weighing the 
same and resolving any conflicts therein, after observing the candor and demeanor of the 
witnesses who testified before me, and after hearing and considering the arguments of counsel, I 
hereby make the following findings of fact. 
 
 Claimant, Charles Clifton, is now 56 years old.  After graduating from high school, he 
served in the United States Marine Corps from 1975 to 1981, as an administrative clerk, a jet 
engine mechanic, and a helicopter crew chief.  He was honorably discharged and has no service-
connected disability. 
 
 Claimant has a bachelor’s degree in business management, a bachelor’s degree in 
Aviation Technology, and a master’s degree in mechanical engineering (the latter two obtained 
through online courses).  He speaks four languages, English, Vietnamese, Chinese and Spanish. 
 
 Following his discharge from the Marines, claimant worked in the aviation industry for 
17 years as an electrical and structural inspector, airplane mechanic and similar positions for 
various employers including Boeing, Lockheed Martin, and Lear Sigler. 
 
 Claimant has also worked as a heavy equipment mechanic, jobsite mechanic, plumber, 
and handyman. 
 
 Claimant began working for Ring Power, the employer herein, in September 2008 as a 
crane technician.  His primary job duty was to troubleshoot and repair cranes, which work is 
considered very heavy. 
 
 On 7/29/11 claimant was repairing a hydraulic brake in the course of his employment 
with Ring Power when a co-employee who was holding the brake let go, causing it to fall onto 
claimant and injuring his low back.  The accident and injury were accepted as compensable and 
medical treatment was authorized through Concentra and Dr. Kessler (orthopedic).  He was 
referred to Dr. Dalton for pain management, who in turn recommended a spine specialist.  
Claimant was evaluated by orthopedic Dr. Christopher Brown but subsequently came under the 
care of Neil Schechter, orthopedic spine surgeon. 
 
 Dr. Schechter first saw the claimant on 2/28/12.  He diagnosed severe stenosis at L4-L5, 
with spondylolisthesis and foraminal stenosis at L5-S1.  He discussed the possibility of epidural 
steroid injections, but recommended surgery consisting of decompression and fusion.  Claimant 
agreed with the surgical recommendation and wanted to proceed.  However, the surgery was not 
immediately authorized by the carrier. 
 
 Dr. Schechter saw the claimant again on 4/13/12 and 5/8/12.  He continued to have 
significant and worsening low back and bilateral leg pain, as well as urinary incontinence and 
trouble ambulating.  Dr. Schechter felt it was “quite imperative” for claimant to have surgery.  
However, the surgery remained unauthorized. 
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 It appears the carrier initially denied authorization of the surgery altogether based on 
major contributing cause (MCC), or at least withheld authorization pending an “investigation” as 
to MCC.   (See responses to petitions dated 4/6/12 and 5/1/12).  On 4/13/12, carrier obtained an 
IME with Dr. Jon Donshik, who opined that 75% of the need for surgery was caused by the 
industrial accident, while 25% was pre-existing.  Thereafter, the carrier indicated it was willing 
to “authorize,” or pay for, 75% of the cost of the surgery, while claimant would be responsible 
for the remaining 25%, based on section 440.15(5)(b), Fla. Stat.  However, claimant was 
financially unable to pay the 25%. 
 
 An updated MRI was performed on 5/30/12 which showed a worsening of the condition.  
Dr. Schechter saw the claimant again on 6/14/12, 7/26/12 and in October 2012.  He continued to 
recommend surgery, but carrier continued to maintain its position. 
 
 On 1/8/13 the carrier through their attorney advised Dr. Schechter that they were willing 
to pay 75% of the cost of the surgery, but claimant would be responsible for 25%. The carrier 
had asserted the apportionment argument in response to several petitions filed throughout 2012.  
However, it appears this was the first time it was communicated to Dr. Schechter, at least by the 
carrier. 
 
 Ultimately, on or about 2/7/13, carrier authorized the surgery at 100%, and the surgery 
was performed on 2/25/13 consisting of a laminectomy/decompression from L3-4 through L5-S1 
and pedicle screws for fusion at L4-5. 
 
 Following his accident, claimant continued to work for Ring Power, up until August 2011 
when he was terminated.  He then went to work for Allegiance Crane & Equipment and 
continued working there (against medical advice) until his surgery, when he was taken off work 
and placed on TTD.  Carrier began paying TTD benefits following the surgery. 
 
 Claimant saw Dr. Schechter in follow-up on 4/5/13, 5/23/13, 7/23/13 and 9/24/13.  On all 
those visits, Dr. Schechter kept the claimant on TTD status and indicated he was not at MMI.  
Accordingly, carrier continued paying TTD benefits.    An updated MRI was performed on 
10/2/13. 
 
 On 8/7/13 claimant filed a petition for permanent total disability (PTD) benefits, which 
was denied by carrier in part on the basis that it was premature. 
 
 On 11/14/13, Dr. Schechter’s deposition was taken.  At that time, he testified that, upon 
reflection, claimant would be at MMI as of 10/2/13, the date of the last MRI.  He also testified 
that claimant would have a 14% permanent impairment rating to the body as a whole.  This is the 
first time Dr. Schechter made any indication of an MMI date or impairment rating. 
 
 Upon receipt of Dr. Schechter’s testimony as to MMI/PIR, carrier suspended payment of 
TTD and commenced payment of IB’s based on the 14% rating. 
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ANALYSIS 
 
 The petition filed on 8/7/13 claimed a PTD commencement date of 7/23/13.  However, 
there is no evidence that claimant had been placed at MMI as of either 7/23/13 or as of 8/7/13.  
As MMI is a prerequisite for entitlement to PTD, the claim was clearly premature and the 
benefits were clearly not ripe, due or owing at the time the petition was filed.  The earliest 
indication that claimant was at MMI came on 11/14/13, with a retroactive MMI date of 10/2/13.  
Since there is no evidence of MMI prior to 10/2/13, there can be no award of PTD benefits prior 
to that date.  Therefore the claim for PTD benefits from 7/23/13 to 10/2/13 is hereby denied and 
dismissed with prejudice. 
 
 Notwithstanding the foregoing, it is possible for even premature claims to ripen during 
the pendency of the proceedings.  Soriano v Gold Coast Aerial Lift, Inc., 705 So. 2d 636 (Fla. 1st 
DCA 1998); Daytona Beach Geriatric Center v Linehan, 673 So. 2d 548 (Fla. 1st DCA 1996).  In 
this case, the PTD claim would have ripened as of 11/14/13, the first date the carrier could have 
become aware of the MMI opinion.    Upon receipt of that opinion, the carrier chose to continue 
denying the PTD claim, in part on the basis that it was still premature and the claimant still had 
not reached MMI.  In fact, carrier continues to maintain that position even now, and assert lack 
of MMI as their primary defense to the PTD claim. 
 
 Initially, I note that the carrier is taking inconsistent positions.  On the one hand, and for 
purposes of suspending TTD and paying IB’s, the carrier asserts the claimant is at MMI.  On the 
other hand, for purposes of defeating the PTD claim, the carrier asserts the claimant is not at 
MMI.  I find the carrier’s position in this respect to be untenable.  American Express v Special 
Disability Trust Fund, 694 So. 2d 59 (Fla. 1st DCA 1997) (voluntary payment of permanent 
benefits – in this case IB’s – is an implied concession of MMI; carrier may not accept MMI date 
for one purpose but later argue that same MMI date does not control for another purpose); 
Federal Mutual Implement v Griffin, 237 So. 2d 38 (Fla. 1st DCA 1970) (litigants are not 
permitted to take inconsistent positions in judicial proceedings and cannot allege one state of 
facts for one purpose and in the same action or proceeding deny such facts and set up a new and 
different set of facts inconsistent thereto for another purpose). 
 
 Based on the foregoing, I find that by voluntarily suspending TTD and paying IB’s, 
carrier has effectively stipulated or conceded that claimant is at MMI, they are bound by that 
stipulation, and may not now argue to the contrary.  For this reason, to the extent that Dr. 
Donshik’s opinion could be construed as evidence claimant is not at MMI, I find such opinion to 
be a nullity and of no effect in this proceeding.  Therefore, I find that claimant reached MMI as 
of 10/2/13 and the PTD claim became ripe as of 11/14/13, the date of Dr. Schechter’s deposition. 
 
 In the alternative, I find that the substance of Dr. Donshik’s deposition testimony is that 
the claimant may or may not be at MMI, depending on whether the fusion is solid, which he was 
unable to determine without further testing (not merely review of additional records). I have 
previously found this not to constitute competent substantial evidence that claimant is not at 
MMI (see Order Denying EMA dated 3/4/14), and that finding remains the same.  Therefore, to 
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the extent they may be seen as differing, I accept the opinion of Dr. Schechter as to MMI, as I 
find it to be definitive and unequivocal, over that of Dr. Donshik, which I find to be unsupported 
and speculative at best. 
 
 In sum, I find that claimant reached MMI as of 10/2/13 with a 14% permanent 
impairment rating and permanent restrictions as more fully outlined below. 
 
 The issue, then, is whether claimant has satisfied his burden of proving entitlement to 
PTD benefits under the applicable statute and case law.  A claimant may carry his burden by 
presenting evidence of: (1) permanent medical incapacity to engage in at least sedentary 
employment, within a 50-mile radius of employee’s residence, due to physical limitation; (2) 
permanent work-related physical restrictions coupled with an exhaustive but unsuccessful job 
search; or (3) permanent work-related physical restrictions that, while not alone totally disabling, 
preclude claimant from engaging in at least sedentary employment when combined with 
vocational factors.  Blake v Merck & Co., 43 So. 3d 882 (Fla. 1st DCA 2010). 
 
 The medical evidence is that claimant can walk for only short distances, he cannot do any 
type of repetitive activity such as walking, sitting, or standing.  He cannot do any bending or 
lifting without great difficulty. (Deposition of Dr. Schechter p.30).  His restrictions on activities 
and functional limitations are “severe.” (Id.)  His ability to work on an uninterrupted basis from 
day to day or week to week would be questionable at best and he would most likely have to miss 
many days or even weeks. (Id. p30-31).  Finally, he may need to take unscheduled breaks to lay 
down and take medications including Vicodin. (Id.)  According to Dr. Schechter, it would be 
“extremely difficult” for claimant to work in even a sedentary capacity, based on his interaction 
with the claimant over the course of his treatment. (Id. p37) 
 
 Dr. Donshik testified to a lesser degree of restrictions, although he described them as only 
a “guideline” or “starting point” and not “definitive” (Dr. Donshik deposition p16).  To the 
extent they differ, I accept the testimony of Dr. Schechter over that of Dr. Donshik as I find that 
Dr. Schechter is in the best position to assess the claimant’s capabilities after treating him for 
almost two years both pre and post operatively and gauging his progress (or lack thereof).  I find 
that Dr. Schechter’s testimony should be given more weight as the treating physician, versus an 
IME physician whose evaluations and opportunities to observe the claimant were limited.  
Further, Dr. Schechter’s opinions are supported by objective medical findings, and are clear and 
definitive, whereas Dr. Donshik’s are more vague and speculative.  Therefore, the testimony of 
Dr. Schechter as to claimant’s physical abilities and restrictions is hereby accepted. 
 
 As to the first prong of Blake, the medical evidence is that claimant most likely cannot 
engage in the full range of sedentary activities, at least on a consistent or regular basis.  In fact, 
he most likely falls into the “less than sedentary” category.  Therefore one might be tempted to 
conclude that if he cannot perform the full range of sedentary activities, then he cannot “engage 
in at least sedentary employment.”  However, the First District Court of Appeal has held that 
“engage in a full range of sedentary employment” is not the equivalent of “engage in at least 
sedentary employment.” Diocese of St. Petersburg v Cayer, 79 So. 3d 82 (Fla. 1st DCA 2011).  It 
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should also be noted that the pre-1993 standard referred to the ability to perform (then) light 
work “uninterruptedly,” whereas the current statute does not contain the term “uninterruptedly.”  
Therefore, under the current statute and case law, a claimant need not be able to perform the full 
range of sedentary work, or be able to perform even less than sedentary work uninterruptedly, in 
order to be considered “able to engage in at least sedentary employment.”  Therefore, while the 
medical evidence in this case is that the claimant cannot engage in the full range of sedentary 
employment, and may not be able to perform in the less than sedentary range on an uninterrupted 
basis (given the need for unscheduled breaks or missed days), I am constrained to deny PTD 
under the first prong of Blake. 
 
 As to the second prong of Blake, I find the claimant has not carried his burden.  Claimant 
testified that he “goes on the internet every day” and searches sites such as Monster.com.  
However, he admits that he has not submitted any employment applications or otherwise 
contacted any potential employers.  I find this does not constitute an “exhaustive” job search. 
Further, I reject claimants’ argument that a job search should be waived because it would be 
futile.  In this respect, I find this case to be distinguishable from cases such as Vista Manor 
Nursing Home v Yeager, 605 So. 2d 1311 (Fla. 1st DCA 1992) given this claimant’s education 
and work background. 
 
 As to the third prong of Blake, the vocational testimony was significantly at odds.1  
Claimant’s expert, John Roberts, felt that the exertional limitations imposed by Dr. Schechter, 
combined with the non-exertional limitations including the taking of pain medication, completely 
erodes the claimant’s ability to seek gainful employment in a meaningful way.  Of particular 
importance was the unpredictability of the need for unscheduled breaks and the need to sit and 
stand as needed.  Mr. Roberts acknowledged that claimant is a very skilled and highly educated 
individual in his past fields of work, but those skills are not “transferable” in the vocational sense 
to the limited number of sub-sedentary positions which might be available, even with the most 
beneficient and understanding employer, if they cannot depend on the claimant to show up 
regularly and have sustained memory and concentration.   
 
 In contrast, Bill England, E/C’s expert, believes the claimant falls into the sedentary work 
category, even based on Dr. Schechter’s opinions.  Further, even if he is more properly classified 
as “sub-sedentary,” Mr. England states there are many positions within the DOT “sedentary” 
definition that are actually “sub-sedentary,” such that it really makes no difference in terms of a 
transferable skills analysis.  Mr. England felt that there were several occupations within the 
definition of sedentary that claimant should be capable of performing from both a physical and a 
vocational/transferable skills standpoint, and identified several specific job openings which he 
believed were appropriate.  Most of these were centered around the use of a computer or 
telephone or both (e.g., hotel reservation sales specialist, telephone sales representative, 
telephone customer service representative, call center professional). Some were work-at- home, 
and some of those were commission based.  Mr. England also believed the claimant resided in a 

 
1 Claimant moved to strike the vocational reports and testimony of Bill England, E/C’s expert.  I denied the motion, 
and also rejected claimant’s Daubert argument as to the admissibility of England’s opinions, finding that such 
arguments go to the weight of the evidence and not the admissibility of same. 
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geographic area which provided a large market for such positions. 
 
 Claimant testified that he continues to have significant pain and is severely limited in his 
activities. He has tried lifting but “paid for it.” He tried to paint a wall but was in bed for two 
days after.  In addition, claimant states his short-term memory and ability to concentrate are 
significantly impaired.  He is unable to sit or stand for long periods.  He was visibly 
uncomfortable during the lengthy hearing.  He has not submitted any employment applications 
because he is not sure what he can do or who would hire him.  I find claimant to be a credible 
witness and accept his testimony in its entirety. 
 
 Claimant is a very intelligent and educated individual with an outstanding work history.  
The work he has done most of his adult life, however, required not only specialized technical 
knowledge, but the physical ability to perform heavy lifting and other heavy activities as well.  I 
accept the testimony and opinions of John Roberts, claimant’s expert, that claimant’s previous 
skills are not readily transferable to the extremely limited sub-sedentary job market, and that the 
limitations imposed by the treating physician significantly erode claimant’s ability to even seek 
work.  I also accept Mr. Roberts’ testimony that claimant must have not only the physical ability 
(which is doubtful given the need for unscheduled breaks and to sit and stand as needed) but also 
the mental capacity (which is doubtful given the need to take Vicodin or other medication, and 
the problems with concentration and memory), to perform a given job.  Mr. Roberts believes 
finding gainful employment for this claimant would be like finding a needle in a haystack.  The 
undersigned agrees, and finds Mr. Roberts’ testimony to be logical, consonant with reason, and 
consistent with the medical evidence. 
 
 I respectfully reject Mr. England’s testimony as to claimant’s employability.  I do not 
question Mr. England’s experience or qualifications (the undersigned is well familiar with both 
of the experts involved in this case).  However, I found Mr. England’s approach in this case to be 
somewhat mechanical (claimant has sedentary restrictions, therefore all that is required is to 
identify some sedentary positions) and did not take into account the non-exertional limitations 
cited by Mr. Roberts or the memory and concentration problems cited by claimant (which would 
logically explain what even Mr. England admits were some inconsistent or surprising testing 
results).  It also overlooked the need for frequent position changes, which I find to be a 
significant concern in terms of how realistic it might be for claimant to actually perform some of 
the positions, if they require prolonged sitting at a computer or other prolonged activities. 
 
 In sum, I find that claimant has met his burden of proving entitlement to PTD benefits 
under the third prong of Blake, and is entitled to PTD and PTD supplemental benefits from 
10/2/13 to the present and continuing, along with statutory penalties and interest. 
 
 WHEREFORE it is hereby ORDERED AND ADJUDGED as follows: 
 

1. The claim for permanent total disability and permanent total supplemental benefits from 
7/23/13 to 10/1/13 is denied and dismissed with prejudice. 

 



2. The claim for permanent total disability and permanent total supplemental benefits from 
10/2/13 to the present and continuing (less a credit for any impairment benefits paid)  is 
granted. 
 

3. The claim for penalties and interest on all past due benefits is granted. 
 

4. The claim for attorneys fees and costs at the expense of employer/carrier is granted. 
Jurisdiction is reserved to determine the amount thereof if the parties are unable to agree.  

 
  

DONE AND ORDERED this 25th day of March, 2014, in Miami, Dade County, Florida. 
 
 
 
 

S         
Mark Massey 
Judge of Compensation Claims 
Division of Administrative Hearings 
Office of the Judges of Compensation Claims 
Miami District Office 
401 Northwest 2nd Avenue, Suite N-918 
Miami, Florida  33128-3902 
(813)664-4000 
www.fljcc.org 
 

COPIES FURNISHED: 
 
 
 
FWCIGA/Florida Workers Comp Guaranty Association 
PO Box 15159 
Tallahassee, Florida  32317 
cgreene@agfgroup.org; 
 
USIS 
PO Box 616648 
Orlando, Florida  32861 
ojcc@usis-tpa.com; 
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Bram J. Gechtman 
The Law Offices of Bram J. Gechtman, PA 
175 Southwest 7 Street, 1804 
Miami, Florida  33130 
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bjg@gcflalaw.com,rosa@gcflalaw.com 
 
Suzanne Gutierrez, Esquire 
McConnaughhay, Duffy, Coonrod, Pope & Weaver 
500 West Cypress Creek Road, Suite 300 
Ft. Lauderdale, Florida  33309 
sgutierrez@mcconnaughhay.com,sazucey@mcconnaughhay.com 
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